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CHAPTER 400 - INVESTIGATIONS

(400)-190     Evidence
190.1   Overview.
This section contains information and instructions related to the handling/processing of physical evidence.  

190.1.1   Acronyms Table.  

190.2   Evidence.  

Evidence obtained through investigation is the means by which any alleged action is established or disproved.  Evidence aids in resolving issues, connecting a subject with an offense, or, in general, establishing facts in a criminal or civil case.  

Physical evidence may be defined as any article or material found/obtained during an investigation, which may assist in the solution of the case.  It relates to tangible objects or property that are admitted in court or inspected by a trier of facts (judge or jury).  

190.3   Types of Physical Evidence.
Traditional classifications of forensic evidence include:

· Questioned documents

· Latent prints

· Firearms

· Ballistics tool marks

· Arson

· Explosives

· Trace evidence such as hairs and fibers, materials of unknown origin

· Biological such as blood, semen, saliva, etc.

· Illicit drugs

· Photographs, digital images, etc.

· DNA

190.4   Obtaining/Seizing Evidence.

When obtaining/seizing evidence the S/A must protect the integrity of the evidence.  This encompasses two equally important concepts:  the first is do not add anything to evidence after it is recovered, and the second is do not destroy, remove or contribute to the deterioration of potential evidence once it is in the S/A's possession.  Specialized instructions may apply for handling certain types of evidence.  See Section 200.3 of this Chapter for additional information and specialized instructions.

S/A's must mark obtained/seized evidence as directed in Section 200.3.5 of this Chapter.  If there are unusual circumstances when the evidence is obtained/seized, e.g., bulk evidence (including currency), S/A's may mark the evidence in bulk.  The reason for marking the evidence in bulk must be documented on a TIGTA Form OI 2028-M.  

When possible the S/A's must obtain/seize the best evidence, e.g., original documents. See FRE for additional information concerning rules of evidence.  See Section 200.3.6 of this Chapter for additional information concerning best forensic evidence.

190.4.1   Documents.   Obtain the original document or certified copy of official records whenever possible.  Place particular emphasis on securing the original if it is anticipated the document will be used as evidence in criminal proceedings.  

Make copies of all evidentiary papers and documents before giving them to the evidence custodian for processing.  If the item is an original IRS document which has been placed in evidence, and another IRS component needs that item, provide a copy until TIGTA can return the original.

190.4.2   Audio and Video Tapes.   When audio and/or videotapes are made or obtained as evidence, make copies of original evidence tapes as soon as practical.  If immediate duplication is not possible, place them in evidence containers and give them to the evidence custodian for proper preservation of chain of custody, processing, and storage as evidence.  

Place the following information on both the tape reels/cassettes and their containers:

· Case number and title

· Names of parties recorded

· Date, time and place of recording

· Recording speed

· Make and serial numbers of recording equipment

· Identification as an original or duplicate

· Signature and date of the S/A who makes the recording

190.4.3   Photographs.   Photographers are responsible for proper handling and chain of custody of exposed film, negatives, and evidence photographs until they are transferred to the evidence custodian.  They should ensure that film is processed as soon as possible. 

Photographers may have film processed and photographs printed at a government or private facility.

190.4.4   Drugs as Evidence.   Drugs seized or found must be treated as evidence and a case must be opened.  Evidence custodians must store drugs in the evidence locker until all proceedings are completed. 

190.5   Special Agent Responsibilities.
Case S/A's or other designated S/A's are responsible for evidence security and chain of custody until they release items to the evidence custodian, which must be done as soon as possible.  If the evidence is not released to the evidence custodian within three business days, the reason for the delay will be documented on the CCW.  

Store evidence in locked containers that only the case S/A's or other designated S/A's can access until it is released to the evidence custodian or alternate.  Keep working copies of all audiotapes, videotapes, and documents. 

When evidence is removed from evidence storage for any reason, it must be returned to evidence storage as soon as practical.  

190.5.1   Evidence Container.   Inventory, seal, and maintain all evidence appropriately and affix an evidence label, TIGTA Form OI 5397.  

The S/A who obtains the evidence: 

· Enters all available information on the TIGTA Form OI 5397 and affixes it to the evidence container

· Seals the evidence in the presence of a witness, who must sign TIGTA Form OI 5397 in block #9

· Covers any unsealed opening or seam with specialized evidence tape designed to indicate tampering and/or unauthorized opening

· Signs his/her signature and date across the tape

· Insures a witness signs his/her signature and date across the tape

The lower portion of TIGTA Form OI 5397 is a chain of custody log.  Make the appropriate entries when opening the evidence container or relinquishing custody to another person.  Typically, the first entry in the chain of custody will be the evidence custodian or their alternate.  

If the evidence is currency, it will be counted and the serial numbers should be recorded and placed in the evidence container.  Alternatively, the currency may be photocopied and the photocopy should be placed in the evidence container.  However, if the currency is photocopied, ensure the copy is in black and white and is more than 50% larger or more than 25% smaller than the actual currency.

190.5.2   Reporting Evidence.   The obtaining/seizing of evidence is a significant activity that must be documented on a TIGTA Form OI 2028-M which is maintained in the case file.

· Briefly describe the evidence and state from whom and the date obtained.

· If it is a copy, state whether the original is available.

· Identify the custodian of the original and under what circumstances he/she will release it (subpoena, court order, etc.).

· Exclude tax information from reports unless it is necessary as evidence.

When special moneys or other property of value is seized or obtained, including drugs and firearms, there are additional reporting requirements that are contained in Chapter 600, Management Services, Section 50.11.8 of the TIGTA Operations Manual.

190.6   Evidence Storage.   

Each POD where evidence is maintained is required to have an evidence locker and/or evidence room.  

An evidence locker must be:

· A locker or cabinet having a three-position dial-type combination lock

· Of weight, size, construction, or installation to minimize unauthorized access or theft of evidence

An evidence room must:

· Have a three-position dial-type combination lock or cipher lock

· Be constructed to minimize unauthorized access or theft of evidence

The combinations for the evidence locker and/or evidence room must be changed when authorized personnel having access to them are changed or at a minimum annually.  

Note:  When processing seized currency or negotiable instruments as evidence, those items will be stored in a bank safe deposit box.  The evidence log should note the actual location of the evidence.

190.6.1   Evidence Custodian.   ASAC's are responsible for designating one S/A and an alternate S/A as the evidence custodians at each POD.  Access to the evidence locker, room and/or bank safe deposit box can only be gained through and in the presence of the evidence custodian or alternate.  The evidence custodian or alternate are the only personnel authorized to have the combination and/or key for such facilities.  A historical record of evidence custodians and alternates for each POD will be maintained with the evidence logs.  

The custodian or alternate is responsible for:

· Receiving evidence from S/A's

· Placing evidence into evidence storage

· Removing evidence from evidence storage

· Maintaining an evidence log and evidence index

· Testifying in court to the chain of custody and control of the evidence

· Disposing of evidence 

Note:  The evidence custodian or alternate should not log or place their evidence into evidence storage.  The evidence should be placed into evidence storage by the non-seizing evidence custodian or alternate.  If this is not possible, there will be a notation in the evidence log indicating the reason, e.g., one S/A POD, alternate evidence custodian on leave, etc.

190.6.2   Evidence Log.   The evidence custodian is responsible for maintaining an evidence log.  The log must be a bound book with pre-printed consecutively numbered pages.  

When entering evidence, use one page for each item placed in the evidence locker.  Each page will contain the following heading:

· Case title

· Case number (if applicable)

· Case S/A

· Description of item

· Date entered into evidence

Additionally, each page has four columns headed: 

· Date

· Released by

· Received by

· Reason for release

The custodian makes appropriate entries when initially placing items into, removing items from, and returning items to, the evidence locker.  Store the log in the evidence locker.

190.6.3   Evidence Index.   The evidence custodian maintains the evidence index, which is a cross-reference to the evidence log.  The evidence index:

· Must be contained in a loose-leaf type binder.

· Reference each case that evidence is associated with, by either the case number (numerically ascending) or case title (alphabetically).

The custodian prepares one page (both sides) for each case.  The page lists:

· Every item of evidence pertaining to the indexed case that is maintained as evidence

· The page number in the evidence log where the item appears 

If necessary, the custodian can prepare continuation pages.  The continuation is indexed as the primary page and bears the notation "continuation 1", "continuation 2", etc.

When the first evidence is secured in a case, the custodian prepares a new page and inserts it into the index in the proper order.  When new evidence is secured in previously indexed cases, the custodian enters the data on the proper page.  

Although not part of the chain of custody, the custodian must secure the index in the evidence locker.  The custodian may also maintain a duplicate index for informal reviews by case S/A's, managers, etc.

The custodian may elect to store indexed data in a computer file, in addition to, not in lieu of, the loose-leaf file.  The custodian must afford computerized and/or duplicate indexes the same level of security as case files and related material.

190.7   Forensic Analysis of Evidence.   

All forensic analysis, except audio/video enhancement, must be coordinated through the Chief or senior examiner, FSL.  See Section 200.3 of this Chapter. 

190.7.1   Analysis of Documentary Evidence.   When the need arises to have questioned documents examined for handwriting, typewriting, latent prints, ink analysis, etc., contact the FSL for directions. 

If the questioned documents are evidence, protect the chain of custody as follows, when applicable:

· Place the items in a double envelope

· Securely seal the inner envelope containing the documents, and clearly mark it as "EVIDENCE"

The Forensic Science Laboratory follows evidence control procedures as outlined in the laboratory's internal handbook chapter entitled "Evidence Control Procedures (EC dated 4.16.01)".

190.7.2   Analysis of Drugs.   When transferring drugs to a laboratory for analysis, obtain a receipt indicating the:

· Type and amount of suspected drugs by weight or volume

· Name and address of laboratory to which drugs are released

· Name and signature of person receiving drugs

· Date of transfer

· Name and signature of S/A releasing drugs

Place the receipt in the case file.  Annotate the evidence log.

190.7.3   Enhanced Quality Audio/Video Tapes.   Submit tapes to the audio/video enhancement specialist at Technical Services when the audio or visual quality of the tapes or portions of tapes is poor.  The Technical Services will produce copies with electronically enhanced quality, which will not affect the original tapes.  When submitting audio/video tapes for enhancement, send:

· Original audio tapes whenever possible (when it is not possible to send original tapes, submit high quality copies)

· Only original video tapes

To mail evidence to Technical Services, S/A' must employ the services of reputable overnight courier services, e.g., Federal Express, etc.  These vendors provide for the signature release and package tracking services.  Although the USPS offers overnight express services, it does not provide for package tracking.  An alternative, one that provides for some security and tracking, is USPS registered mail with a return receipt option.  Evidence can also be hand delivered to Technical Services.  Address evidence to:

TIGTA

Attn:  Audio/Video Enhancement Specialist 

1739-H Brightseat Road

Landover, MD 20785 

A signature security service requires that everyone who handles the item account for it by signing and dating a form. 

Protect the chain of custody for evidence items.  Place items in a double envelope or package.  Securely seal the inner package containing the items and mark it as "Evidence".  

To further protect items from electromagnetic radiation, use a lead film bag to enclose the inner package.  Request these bags from Technical Services.

190.7.3.1   Transmittal Memorandum.   Prepare a transmittal memorandum to accompany all items sent for duplication/enhancement.  Include in the memorandum the following information:

· Case name and number

· Description of items and areas on the recordings of particular concern

· Desired return date

· Required number of copies and format

· Any special instructions

· Case S/A and POD telephone number

· Return address

190.8   Opening and Resealing Evidence Containers.   

When opening evidence containers, have a witness present, if possible.  Remove evidence from sealed evidence containers by cutting along one of the edges, if an envelope, or as appropriate if another type of container.  When returning the evidence to the evidence container, follow these instructions:

· Re-insert the item into the evidence container through the cut edge or opening

· Seal the cut edge or opening with tamper-proof tape

· Sign and date across the taped edge

· If the container is an envelope, then prepare a new envelope after the original was opened and re-sealed four times and place the old envelope in the new container

Keep the evidence label, showing the chain of custody, with the evidence even if a new label is needed for chain of custody entries.  Annotate the evidence log.

190.9   Reviews and Inspections.
SAC's, ASAC's and Headquarters S/A's have the authority to inspect or review evidence and evidence logs.  During such administrative reviews of evidence, the reviewers may ask evidence custodians to open evidence containers to verify an item or count money.

Evidence custodians must remain with the reviewers while they are conducting their reviews.  Custodians properly annotate evidence labels to show opening and resealing. Since custodians never relinquish control of the evidence, reviewers do not become part of the chain of custody.

190.10   Evidence Disposal. 

With the written approval of the SAC, in the form of a memorandum maintained in the file and a copy maintained in the evidence log, the evidence custodian disposes of evidence when:

· Cases are closed without prosecutions or referrals for administrative adjudication.  If, however, the items might be valuable to another agency considering prosecution, retain them and contact the TIGTA Disclosure Officer prior to making any referral.  See Chapter 700, Chief Counsel, Section 70.5 of the TIGTA Operations Manual.

· Cases have been prosecuted or administratively adjudicated and after the defendant/subject has exhausted all appeals. 

The evidence custodian then enters the disposition in the evidence log.  The TIGTA Form OI 5397 is destroyed.

See Chapter 600, Management Services, Section 50.11.8 of the TIGTA Operations Manual for procedures relating to disposal of special moneys and properties of value as they relate to Form OI 141.

190.10.1   Disposal of Small Quantities of Drugs.   Evidence custodians may dispose of small quantities of drugs in a manner that destroys them, e.g. burning, flushing in a toilet.  Two S/A's should witness the destruction. 

190.10.2   Disposal of Large Quantities of Drugs.   Do not destroy large quantities of drugs, defined as amounts commensurate with manufacture or distribution.  Transfer these quantities to local, state, or federal law enforcement agencies with appropriate training and facilities to safely dispose of drugs.

SAC's authorize S/A's to transfer drugs to another law enforcement agency for destruction.  In this situation, S/A's must obtain a receipt from the agency representative indicating the:

· Type and amount of drugs by weight or volume

· Name and address of law enforcement agency to which drugs are released

· Name and signature of person receiving drugs

· Date of transfer

· Names and signatures of S/A's releasing drugs

Place the receipt in the case file.  Annotate the evidence log.

190.10.3   Disposal of Firearms.   Return a seized firearm to its rightful owner or designee unless it has been forfeited to the Government or is contraband.  Within 10 days following a determination that a firearm can be disposed of, the case S/A will attempt to locate the rightful owner.  A firearm will be returned to the rightful owner, under controlled circumstances, if the firearm can be legally possessed by the owner and such return would not place the owner in violation of federal, state or local law.  

If return of the firearm would place the rightful owner in violation of law, the owner will be advised that return of the firearm would place him/her in violation of law and he/she will be given the opportunity to designate someone, who may lawfully possess the firearm (designee), to receive the firearm.  See Title 18 U.S.C. § 922(g) for categories of persons prohibited from receiving, possessing or affecting commerce of a firearm.

If the case S/A is unable to locate the owner or the owner is unknown, then the case S/A must initiate abandonment proceedings.   See text 190.11 of this Section for abandonment procedures. 

Obtain a receipt for a firearm returned to its rightful owner or designee.

Firearms that become the property of the Government may be added to the TIGTA-OI firearms inventory in accordance with 41 C.F.R. subpart 101-48 or disposed of in accordance with 41 C.F.R. § 101-42.1102-10. 

The NFC will dispose of all firearms.  When a firearm is to be disposed of, the DFC will contact the NFC for disposal instructions. 

190.10.4   Disposal of Other Personal Property.   Return personal property that was obtained/seized as evidence to its rightful owner unless it has been forfeited to the Government, kept by the court, or is contraband.  Within 10 days following a determination that personal property, other than a firearm, can be disposed of, the case S/A will attempt to return the property to its rightful owner.  

If the case S/A is unable to locate the owner or the owner is unknown, then the case S/A must initiate abandonment proceedings.   See text 190.11 of this Section for abandonment procedures. 

Return original IRS documents to the function from which they were obtained, and file original affidavits in the TIGTA case file.  

Obtain a receipt for all personal property returned to its rightful owner.    

Note:  Original recordings of court ordered nonconsensual intercepts, transcripts of such recordings, and DNR data obtained in connection with such intercepts must be retained as evidence for a period of 10 years from the date the recording was made, as required by 18 U.S.C. § 2518.  At the end of this retention period, these exhibits may only be disposed of pursuant to a court order. 

190.11 Abandonment Procedures.
Where property cannot be returned, the case S/A, with the approval of the SAC will initiate abandonment proceedings as follows:

· If the owner of the property is known, the SAC will notify the owner by certified mail at the owner's last known address of record that the property may be claimed by the owner or his or her designee and, that if the property is not claimed within 30 days from the date the letter of notification is postmarked, title to the property will vest in the United States.  See Exhibit(400)-190.1 for letter format. 

· If the owner of the property is unknown and the estimated value of the property exceeds $100, the SAC will post notice.  The notice must be published once a week for at least three successive weeks and contain the information as referenced in 41 C.F.R. § 128-48.102-1.  The property must be held for a period of 30 days from the date of the first publication of notice.  Upon expiration of the 30 days, title vests in the United States.

· If the owner of the property is unknown and the estimated value of the property is $100 or less, no notice is required and the property will be held for 30 days.  Upon expiration of the 30 days, title vests in the United States. 

Pursuant to 41 C.F.R. § 128-48.102-1 , there is a three year period in which the claimant can file a claim for the abandoned property.  All abandoned property where title vests in the United States will be maintained in the evidence locker for a period of three years from the date of vesting of title in the United States.  If upon expiration of the three year period title to the property still vests in the United States, the property will be disposed of in accordance with 41 C.F.R. § 101-48. 
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