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DATE:  04/01/2004


(700)-30     Ethics
This section contains general instruction and guidance for Treasury Inspector General for Tax Administration (TIGTA) personnel regarding the Standards of Ethical Conduct for Employees of the Executive Branch.  The instruction and guidance do not serve as substitutes for the Standards of Ethical Conduct for Employees of the Executive Branch.  If you have any questions or concerns, please consult with the Deputy Ethics Officer.  It is the usual practice of the Deputy Ethics Officer to issue an ethics opinion, in writing, addressing any issues raised.   

Note:  This section does not address the additional ethical rules that may govern the different professions of TIGTA employees, e.g., attorneys, auditors.   

30.1   History and Background.
In 1978, Congress enacted The Ethics in Government Act of 1978 (the Act), 5 U.S.C. app. 4 (1996).  Section 401(a) of the Act established the Office of Government Ethics (OGE) as a separate agency in the executive branch.  In addition, OGE received the authority to provide overall direction of executive branch policies to prevent conflict of interests on the part of officers and employees of any executive agency.  

In 1989 and 1990, President George Bush signed two Executive Orders detailing The Standards of Ethical Conduct for Employees of the Executive Branch (the Principles).  The Principles establish fair and exacting standards of ethical conduct and ensure that every citizen can have complete confidence in the integrity of the Federal Government.  Exec. Order No. 12674, 54 Fed. Reg. 15159 (1989), modified, Exec. Order No. 12731, 55 Fed. Reg. 42547 (1990).  The Executive Orders also authorized each agency to supplement any regulations issued by OGE with regulations of special applicability.  The Department of the Treasury has issued supplemental regulations for its employees, which can be found at 5 C.F.R. pt. 3101 (2000).  The Executive Orders also granted OGE the authority to promulgate, in consultation with the Attorney General and the Office of Personnel Management, “regulations that establish a single, comprehensive, and clear set of executive-branch standards of conduct that shall be objective, reasonable and enforceable.”  In addition, OGE was granted the authority to promulgate regulations interpreting the provisions of the post-employment statute (18 U.S.C. § 207); the general conflict-of-interest statute (18 U.S.C.  § 208); and the statute prohibiting supplementation of salaries (18 U.S.C. § 209).  OGE was tasked to promulgate regulations establishing a system of confidential financial disclosure pursuant to the Ethics in Government Act of 1978.  

Pursuant to its authority, OGE has also enacted the following ethics regulations: Executive Branch Financial Disclosures, Qualified Trusts, and Certificates of Divestiture, 5 C.F.R. pt. 2634 (2000); The Standards of Ethical Conduct of Executive Branch Employees (the Standards), 5 C.F.R. pt. 2635 (2000); Limitations on Outside Employment and Prohibition of Honoraria, Confidential Reporting of Payments to Charities in Lieu of Honoraria, 5 C.F.R. pt. 2636 (2000); Regulations Concerning Post Employment Conflict of Interest, 5 C.F.R. pt. 2637 (2000); Interpretation, Exemptions and Waiver Guidance Concerning 18 U.S.C. § 208 (Acts Affecting a Personal Financial Interest), 5 C.F.R. pt. 2640 (2000); Post Employment Conflict of Interest Restrictions, 5 C.F.R. pt. 2641 (2000).

The Chief Counsel is the Deputy Ethics Officer for TIGTA.  

30.2   TIGTA’s Ethics Program.

30.2.1   General Rule.:  TIGTA must have an ethics training program educating employees on ethics laws and rules and notifying them where to go for ethics advice.  The training program must include, at a minimum, an initial agency ethics orientation for all employees and annual ethics training for covered employees.  5 C.F.R. § 2638.701.

30.2.2   Ethics Orientation.:

As part of its orientation program, TIGTA’s Office of Management Services provides each new TIGTA employee with copies of the Standards of Ethical Conduct for Employees of the Executive Branch and Treasury’s supplemental standards to keep or review, as well as the names, titles, office addresses and telephone numbers of TIGTA’s ethics officer and other agency officials available to advise the employee on ethics issues.  New TIGTA employees are entitled to a total of one hour of official duty time to review the standards and/or attend ethics training.  The employee’s manager will advise the employee of when this time will be granted.

30.2.3   Annual Ethics Training For Public Filers.:

· Each calendar year, agencies must provide one hour of in-person ethics training to employees who are required by 5 C.F.R. § 2634 to file public financial disclosure reports.

· This training should include reviewing a combination of the Principles; the Standards; agency supplemental standards; federal conflict of interest statutes; and the names, titles, and office addresses and telephone numbers of the designated agency ethics official and other agency ethics officials available to advise the employee on ethics issues.

30.2.4   Annual ethics training for other employees.:

Each calendar year, agencies must train the following employees:

· Employees appointed by the President;

· Employees of the Executive Office of the President;

· Employees defined as confidential filers in 5 C.F.R. § 2634.904;

· Employees designated by their agency under 5 C.F.R. § 2634.601(b) to file confidential financial disclosure reports;

· Contracting officers; and,

· Other employees designated by the head of the agency or his or her designee based on their official duties.

30.3   Outside Employment Activities.

Pursuant to the Standards of Ethical Conduct for Executive Branch Employees, 5 C.F.R. §§ 2635.801-809, an employee may not engage in outside employment or activity that conflicts with the official duties of his or her position.  An activity conflicts with official duties if:  a) it is prohibited by statute or regulation; or b) the activity would require the employee to be disqualified from matters so central to the performance of the employee’s official duties as to materially impair the ability to carry out those duties.  An employee who wishes to engage in outside activities must comply with all relevant provisions of 5 C.F.R. §§ 2635.801-809 (Subpart H – Outside Activities).  These provisions apply to uncompensated as well as to compensated outside activities.  In addition, employees must endeavor to avoid action creating an appearance of violating any of the ethical standards in this part and the prohibition against use of official position for an employee’s private gain or for the private gain of any person with whom he/she has employment or business relations or is otherwise affiliated in a non-governmental capacity.  

The Supplemental Standards of Ethical Conduct for Employees of the Department of the Treasury require prior written approval for all Treasury employees before engaging in any outside employment or business activity.  5 C.F.R. § 3101.104(a).  Approval shall be granted only upon a determination that the employment or activity is not expected to involve conduct prohibited by statute, section 2635 or any other provision.  5 C.F.R. § 3101.104(b).  
Pursuant to the authority set forth in 5 C.F.R. § 3101.104(b), TIGTA has determined the following types of activities do not require written approval:
A. Membership and volunteer services (including holding of office) in civic, scout, religious, educational, fraternal, social community, veterans, and charitable organizations, including corporations, where such office or services do not entail the management of a business-type activity such as the direct operation of a commercial-type clubhouse;
B. Membership and services (including holding of office) in Federal employee organizations, credit unions, and Federal employee unions, as otherwise permitted by law;

C. Uncompensated services as a notary public;

D. A sale to co-workers, friends, relatives, and neighbors not involving a sale to, and solicitation of, the general public, provided that such sale does not constitute a business activity and is not solicited or transacted during duty hours or in space occupied by TIGTA offices, and is otherwise permitted by law;

E. Rental of personally-owned real or personal property, provided that the employee is not engaged in a commercial business venture; and

F. Minor services and odd jobs for friends, relatives or neighbors.

The determination as to whether one of the above-listed exemptions applies is fact specific, and employees may not engage in activities otherwise prohibited.  Depending upon the circumstances, similar facts may produce a different result.  Therefore, an employee who has a question regarding whether an outside employment or business activity requires prior written approval should consult with TIGTA Counsel through that employee’s supervisor.  
TIGTA functions may require its employees to adhere to additional procedures.  Each TIGTA employee is responsible for becoming familiar with and following any specific   function requirements.  A TIGTA employee currently engaged in or wishing to start outside employment in an activity not exempted above must submit a Form 7995, Outside Employment or Business Activity Request, through his or her manager to the Chief Counsel for approval.  The employee’s manager is to indicate approval or disapproval of the request before forwarding it to the Chief Counsel’s Office.  The Chief Counsel will review each request, seeking additional information from the employee, through the manager, as needed.  Employees must ensure that any outside employment request on file reflects current outside employment and that no outside employment is changed or begun without prior approval.  Employees must renew requests for outside employment annually, on a calendar year basis.  The Office of Chief Counsel will maintain on file all outside employment requests and will return a copy of the approved or disapproved request through the manager to the employee.

30.4   Financial Disclosures, Qualified Trusts, and Certificates of Divestiture.

30.4.1   Rule for Public Filers.  

Public filers (Inspector General and TIGTA Senior Executive Service (SES)) who perform the duties of the position or office for a period in excess of sixty (60) days, must file a public financial disclosure report, Standard Form 278, Executive Branch Public Financial Disclosure Report, disclosing their financial interests as well as the interests of their spouses and minor children, on or before May 15 of the succeeding year.  5 C.F.R. pt 2634.

30.4.2   General Rule for Confidential Filers.

Confidential filers who perform the duties of the position for a period in excess of sixty (60) days during the twelve-month period ending September 30, including more than sixty (60) days in an acting capacity, must file a confidential report, OGE Form 450, Confidential Financial Disclosure Report, on or before October 31 immediately following that period.  The information contained in a completed OGE Form 450 generally tracks the approach of the public disclosure system with some differences.  TIGTA makes the determination as to which employees must file confidential reports based on the following criteria:  GS-15 employees, COTRs, auditors involved in contract reviews, employees who process procurements, and employees involved in reviewing or making recommendations on procurements.

30.4.3   Filing of Report.
TIGTA’s Deputy Ethics Officer or his or her delegate will review each financial disclosure report to determine that:

· Each required item is completed; and,

· No interest or position disclosed on the form violates or appears to violate applicable statutory provisions or regulations.

After completing its internal review, TIGTA will transmit copies of public financial disclosure reports to the Director of OGE.

30.4.4   Access to Public Reports.

TIGTA shall, within thirty (30) days after any public report is received by the agency, permit inspection of the report by, or furnish a copy of the report to, any person who makes a written application as provided by agency procedure.  The report shall be made available for a period of six (6) years.  After the six-year period, the report shall be destroyed unless needed in an ongoing investigation.

An application to obtain a public report must be made to TIGTA’s Deputy Ethics Officer and include the following:

· The requesting person’s name, occupation, and address;

· The name and address of any other person or organization on whose behalf the inspection or copy is requested; and,

· That the requesting person is aware of the prohibitions on obtaining or using the report for any unlawful purpose; for any commercial purpose, other than by news and communications media for dissemination to the general public; for determining or establishing the credit rating of any individual; or for use, directly or indirectly, in the solicitation of money for any political, charitable, or other purpose.

30.5   Post Government Employment.

30.5.1   The following statutes and regulations govern post government employment for Executive Branch Employees:

· Restrictions on former officers, employees, and elected officials of the executive and legislative branches, 18 U.S.C. § 207 (1999);

· Penalties and Injunctions, 18 U.S.C. § 216 (1999); 

· Office of Government Ethics, regulations concerning post employment conflict of interest, 5 C.F.R. pt. 2637 (1997); 

· Office of Government Ethics, Post-Employment conflict of interest restrictions 5 C.F.R. pt. 2641 (1998); and,

· Office of the Secretary of the Treasury, administrative enforcement of post-employment conflict of interest, 31 C.F.R. § 15.737-7 (1999).  

30.5.2   Ethical Restrictions.

Certain applicable statutes and regulations bar certain acts by former TIGTA employees which may reasonably give the appearance of making unfair use of prior Government employment and affiliations.  Requests for guidance in determining whether post Government employment is authorized in a certain situation should be made to the Chief Counsel, as TIGTA’s Deputy Ethics Officer.  The Office of Chief Counsel will respond with written guidance. 

· Restrictions on any former Government employee’s acting as representative as to a particular matter in which the employee personally and substantially participated, 18 U.S.C. § 207(a) (1999) and 5 C.F.R. § 2637.201 (1997).

· Two-year restriction on any former Government employee’s acting as representative as to a particular matter for which the employee had official responsibility, 18 U.S.C. § 207(b)(i) (1999) and 5 C.F.R. § 2637.202 (1997).

· Two-year restriction on a former senior employee’s assisting in representing as to a matter in which the employee participated personally and substantially, 18 U.S.C. § 207(b)(ii) (1999) and 5 C.F.R. § 2637.203 (1997).

· One-year restriction on a former senior employee’s transactions with former agency on a particular matter, regardless of prior involvement, 18 U.S.C. § 207(c) (1999) and 5 C.F.R. § 2637.204 (1997).

30.6   Gifts.

The following statutes and regulations govern the acceptance of gifts for Executive Branch Employees:

· The Emoluments Clause, U. S. Const., art. I, § 9, cl. 2;

· Foreign Gifts and Decorations Act of 1966, as amended, 5 U.S.C. § 7342 (20030);

· Standards of Ethical Conduct for Executive Branch Employees, 5 C.F.R. pt. 2635 (2002);

· Utilization, Donation and Disposal of Foreign Gifts and Decoration, 41 C.F.R. pt. 102-42 (2003);

· Department of the Treasury Employee Rules of Conduct, 31 C.F.R. § 0.203 (2003);

· General Services Administration, Office of Government Wide Policy, 65 Fed. Reg. 45539 (2000);

· General Services Administration, Office of Government Wide Policy, 64 Fed. Reg. 13700-01 (1999); and,

· Treasury Directive 61-04, Foreign Gifts and Decorations.

30.6.1   Gifts From Outside Sources.

30.6.1.1   Generally, an Executive Branch Employee is prohibited from soliciting or accepting any gift from a prohibited source or given because of the employee's official position, unless the item is excluded from the definition of a gift or falls within one of the exceptions set forth in this subpart.  Prohibited source means any person who is either seeking official action by the employee’s agency; does business or seeks to do business with the employee’s agency; conducts activities regulated by the employee’s agency; has interests that may be substantially affected by performance or nonperformance of the employee’s official duties; or is an organization a majority of whose members have been previously described.
30.6.1.2 In addition, an employee shall not

· Accept a gift in return for being influenced in the performance of an official act;

· Solicit or coerce the offering of a gift; 

· Accept gifts from the same or different sources on a basis so frequent that a reasonable person would be led to believe the employee is using his public office for private gain;

· Accept a gift in violation of any statute. Relevant statutes applicable to all employees include: 18 U.S.C. § 201(b), which prohibits a public official from seeking, accepting, or agreeing to receive or accept anything of value in return for being influenced in the performance of an official act or for being induced to take or omit to take any action in violation of his official duty; 18 U.S.C. § 209, which prohibits an employee, other than a special Government employee, from receiving any salary or any contribution to or supplementation of salary from any source other than the United States as compensation for services as a Government employee; or  

· Accept vendor promotional training contrary to applicable regulations, policies or guidance relating to the procurement of supplies and services for the Government, except pursuant to 5 C.F.R. § 2635.204(l).

30.6.1.3   Exceptions

· Gifts of $20.00 or less.  Except for cash or investment interests, such as stock, bonds, or certificates of deposit, an employee may accept unsolicited gifts having an aggregate market value of $20.00 or less per occasion, provided that the aggregate market value of individual gifts received from any one person under this exception shall not exceed $50.00 in a calendar year;

· Gifts based on a personal relationship.  An employee may accept a gift given under circumstances which make it clear that the gift is motivated by a family relationship or personal friendship rather than the position of the employee;

· Discounts and similar benefits;

· Awards and honorary degrees.  An employee may accept gifts, other than cash or an investment interest, with an aggregate market value of $200.00 or less, if such gifts are a bona fide award or incident to a bona fide award that is given for meritorious public service or achievement by a person who does not have interests that may be substantially affected by the performance or nonperformance of the employee’s official duties or by an association or other organization the majority of whose members do not have such interests;  

· Gifts based on outside business or employment relationships.  An employee may accept meals, lodgings, transportation and other benefits either resulting from the business or employment activities of an employee’s spouse when it is clear that such benefits have not been offered or enhanced because of the employee’s official position; resulting from his outside business or employment activities when it is clear that such benefits have not been offered or enhanced because of his official status; or customarily provided by a prospective employer in connection with bona fide employment discussions;

· Gifts in connection with political activities permitted by the Hatch Act Reform Amendments;

· Widely attended gatherings and other events.  A gathering is widely attended if it is expected that a large number of persons will attend and that persons with a diversity of views or interests will be present. When an employee is assigned to participate as a speaker or panel participant or otherwise to present information on behalf of the agency at a conference or other event, his or her acceptance of an offer of free attendance at the event on the day of the presentation is permissible when provided by the sponsor of the event.  When there has been a determination that an employee’s attendance is in the interest of the agency because it will further agency programs and operations, the employee may accept an unsolicited gift of free attendance at all or appropriate parts of a widely attended gathering of mutual interest to a number of parties from the sponsor of the event or, if more than 100 persons are expected to attend the event and the gift of free attendance has a market value of $250.00 or less, from a person other than the sponsor of the event.  Payment may be accepted from non-Federal sources for travel, subsistence, and related expenses with respect to attendance of the employee; an employee facing such an offer should consult with Management Services regarding the procedures for acceptance (e.g., whether payment must be made directly to TIGTA).  Additional guidance is available at the Office of Government Ethic’s website.  In addition, TIGTA Counsel is available to offer assistance if needed;    

· Social invitations from persons other than prohibited sources.  An employee may accept food, refreshments and entertainment, not including travel or lodgings, at a social event attended by several persons where: a) the invitation is from a person who is not a prohibited source; and b) no fee is charged to any person in attendance;

· Meals, refreshments and entertainment in foreign areas, if certain conditions are met;

· Gifts authorized by supplemental agency regulation; and,

· Gifts accepted under specific statutory authority.  For example, the Foreign Gifts and Decorations Act of 1966, authorizes a federal employee to accept from an agent or representative of a foreign government a gift of minimal value tendered as a souvenir or mark of courtesy.  Foreign Gifts and Decorations Act of 1966, 5 U.S.C. § 7342(c)(1)(A) (2003).

30.6.2   Gifts Between Employees.

30.6.2.1   An Executive Branch Employee is prohibited from giving, donating to, or soliciting contributions for, a gift to an official superior and from accepting a gift from an employee receiving less pay than himself/herself, unless the item is excluded from the definition of a gift or falls within one of the exceptions set forth in this subpart. 

30.6.2.2 Gifts to superiors.  Except as provided in this subpart, an employee may not

· Directly or indirectly, give a gift to or make a donation toward a gift for an official superior; or  

· Solicit a contribution from another employee for a gift to either his own or the other employee's official superior. 

30.6.2.3   Gifts from employees receiving less pay.  Except as provided in this subpart, an employee may not, directly or indirectly, accept a gift from an employee receiving less pay unless the two employees are not in a subordinate-official superior relationship; and there is a personal relationship between the two employees that would justify the gift.  

30.6.2.4   Limitation on use of exceptions. Notwithstanding any exception provided in this subpart, an official superior shall not coerce the offering of a gift from a subordinate.

30.6.2.5   Exceptions
On an occasional basis, including any occasion on which gifts are traditionally given or exchanged, the following may be given to an official superior or accepted from a subordinate or other employee receiving less pay:

· Items, other than cash, with an aggregate market value of $10 or less per occasion;

· Items such as food and refreshments to be shared in the office among several employees;

· Personal hospitality provided at a residence which is of a type and value customarily provided by the employee to personal friends;

· Items given in connection with the receipt of personal hospitality if of a type and value customarily given on such occasions; and,

· Leave transferred under subpart I of part 630 of this title to an employee who is not an immediate supervisor, unless obtained in violation of Sec. 630.912 of this title.

Special, infrequent occasions.  A gift appropriate to the occasion may be given to an official superior or accepted from a subordinate or other employee receiving less pay:

· In recognition of infrequently occurring occasions of personal significance such as marriage, illness, or the birth or adoption of a child; or

· Upon occasions that terminate a subordinate-official superior relationship, such as retirement, resignation, or transfer.

Voluntary contributions.  An employee may solicit voluntary contributions of nominal amounts from fellow employees for an appropriate gift to an official superior and an employee may make a voluntary contribution of a nominal amount to an appropriate gift to an official superior:

· On a special, infrequent occasion as previously described;

· On an occasional basis, for items such as food and refreshments to be shared in the office among several employees

An employee also may accept as gifts such items as food and refreshments to be shared in the office among several employees.

30.6.3   Proper Disposition of Prohibited Gifts.

An employee who has received a gift that cannot be accepted shall:

· Return any tangible item to the donor or pay the donor its market value;

· When it is not practical to return a tangible item because it is perishable, the item may, at the discretion of the employee’s supervisor or an agency ethics official, be given to appropriate charity, shared within recipient’s office, or destroyed;

· For any entertainment, favor, service, benefit or other intangible, reimburse the donor the market value; or

· Dispose of gifts from foreign governments or international organizations in accordance with 41 C.F.R. § 101-25.103.

An employee who, on his own initiative, promptly complies with the above mentioned requirements of this section will not be deemed to have improperly accepted an unsolicited gift.  An employee who consults with TIGTA’s ethics official to determine whether acceptance of an unsolicited gift is proper and who, upon the advice of the ethics official, returns the gift or otherwise disposes of the gift in accordance with the ethical requirements, will be considered to have complied with the ethical requirements on his or her own initiative.  
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