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Briefing Paper

Status of Planning for the OIG Regulatory Audits
Overall Objective

Southeast Region Internal Audit has been charged with planning 10 of the 11 Treasury Inspector General for Tax Administration (TIGTA) audits mandated by the IRS Restructuring and Reform Act (the Act or RRA98) and section 5 of the Inspector General Act of 1978.  The objective of this briefing is to provide an overview of our progress to date.  

We provide the following.

· Scope 

· The Act and the Mandated Audits

· Status of the Implementation

· Reporting Requirements 

Scope

There are currently two audit managers, five senior auditors, eight auditors, and five trainees assigned to the project.  Developing the audit plans will be done in the following stages:

1. Researching the Act in the National Office, Southeast Regional Office, Atlanta Service Center, and South Florida and Georgia Districts.  We will analyze the laws, determine the intent, the status of the Service’s implementation, and the sources and location of the information and data to be used for the reports to Congress.

2. Developing the audit plans.  We will set objectives for the audits based on our research and analysis/intent of the law.  We will draft the plans and determine to what extent the plans can currently be executed.  Some of the laws may not be immediately effective.  The Service may not yet capture some of the data necessary for the reviews.

3. Conducting survey tests.  

4. Adjusting and finalizing the audit plans.  

The Act and Mandated Audits

The Act requires that TIGTA evaluate the Service’s compliance with:

Restrictions regarding
(1) the use of enforcement statistics

(2) directly contacting taxpayers

(3) designation of taxpayers

Procedures for 

(4) filing of liens  [i.e. notifying the taxpayer of the filing and allowing a hearing]

(5) levying or seizing property

The Act also requires that one of the semi-annual reports contain 

(6) “a review and certification” of whether or not the Service is complying with the disclosure and collection requirements for joint filers.  

The TIGTA must also provide “information regarding”:

(7) extensions of the statutes of limitations

(8) any termination and or mitigation due to employee misconduct

(9) improper denial of IRC § 6103 or Freedom of Information Act (FOIA) Requests

(10) any administrative or civil actions with respect to Fair Debt Collection Provisions

See Attachment I for details of the law and the mandated audits.  

Status of the Implementation and Brief Explanation of the “Audits”

The ten laws/areas on which TIGTA is required to report are in various stages of implementation.  Listed below are the statuses of implementation, if applicable, as well as Internal Audit’s insight.  For details of each of the following ten, see attachments labeled Audit #1-10.

(1) The use of enforcement statistics to evaluate Service employees.

The Service is revising P-1-20 to reflect the requirements of the Act.  Currently, there are no plans on how certifications will be captured.  At this time they are not planning on automating the certification process.  

The certification forms will be completed from the front-line level on up to the District Director or above.  There will be overall certifications for each district and service center.  These will be forwarded to either the Chief Operations Officer or the National Director of Appeals in National Office.

There is currently a draft version of the new Internal Revenue Manual (IRM) 105.4, Managing Statistics Handbook awaiting issuance.  There are two issues holding up issuance.  One is the publication of regulations concerning certain measures to be used is currently at the Chief Counsel level for review.  The second issue is a decision paper sent to Chief Counsel also concerning the appropriate levels of certifications.  One group thinks it should be from the Deputy Commissioner on down while the other group thinks it should be from the District Director and Service Center Director and lower.

Management and Administration is also convening a task force to create one or more Customer Satisfaction Critical Job Elements for all positions requiring taxpayer interaction.

(2) Directly contacting taxpayers that have indicated that they prefer their representatives be contacted.

No new law was created by the Act, except for the requirement that the TIGTA evaluate the Service’s compliance with restrictions regarding directly contacting taxpayers.  [IRC § 7521]

IRC § 7521 states that if, prior to or during a “face-to-face” interview between a taxpayer and an officer or employee of the Service, the taxpayer clearly states that he/she wishes to consult with someone allowed to represent taxpayers before the IRS, the officer or employee of the Service must suspend such interview.  It also states that an officer or employee of the Service may not require a taxpayer to accompany the representative in the absence of a summons.

Auditing in this area could be somewhat difficult.  One potential test would be to send confirmation letters to taxpayers asking if the Service contacted them when the contact should have been with their representative. 

The law does not mention reviewing contacts with the taxpayer, for example, during correspondence audits or the notice cycle.

(3) Designation of taxpayers. 

Compliance employees in the field have been advised to:

· Stop referring to taxpayers as Illegal Tax Protestors (ITP).

· Ignore any and all ITP indicators on internal documents.

· Eliminate all ITP databases and ancillary systems that refer to Illegal Tax Protestors.

· No longer use the term Illegal Tax Protestor in any written or verbal communication.

· Destroy all briefing materials, talking points, letters, etc. which use the term Illegal Tax Protestor, etc.

Related sections of the IRM (e.g., Exam., Collection, & Customer Service) have not be revised yet to reflect the elimination of the “Illegal Tax Protestor” Designation.  These revisions are in process and will be completed at a later date. 

A Request for Information Services (RIS) to eliminate the “Illegal Tax Protestor” designation from the Service’s Master File as required by RRA98has been approved and is in process.  This RIS will be completed by January 1, 1999.

In addition, the Service is developing a system called the Unsupported Tax Avoidance Argument Program (UTAAP).  It is a system for identifying filers and non-filers that use certain types of tax avoidance arguments not supported by case law.  It is not intended to be a replacement for the ITP program, but rather a method for tracking and educating certain market segments.  

Currently, work on the UTAAP program is on hold until concerns of Counsel, the Commissioner’s Office, etc. have been addressed.  These concerns revolve around whether or not the UTAAP program is replacing the ITP program, or if it could be perceived as a replacement.  

A RIS has been drafted which would create the new UTAAP system.  However, Information Systems has advised the compliance function that it may take as long as the year 2000 to accomplish all of the programming in the RIS.

(4) Filing of a notice of a lien. 

The Act added IRC § 6320, requiring the Service to notify the taxpayer of a notice of lien not more than five days after the filing of the notice of lien. The provision is affective 180 days after enactment.  This section also states that the taxpayer is allowed a hearing.

The TIGTA is required to evaluate the Service’s compliance with these procedures—notifying the taxpayer and allowing a hearing.  

This provision does not require the TIGTA to evaluate or review the approval process for filing liens.

(5) Seizure of property for collection of taxes, including required procedures under IRC § 6330 regarding levies. 

· The Service has issued memorandums on new approval procedures for seizures and levies. 

·  A RIS has been submitted to modify the Automated Collection System programs to incorporate new requirements.

· Collection is amending the IRM to incorporate new requirements of due process.  

· Publication 594 concerning the collection process is being revised concerning new notice issued prior to lien, levy and seizure.

This audit will be extensive since it requires the TIGTA to evaluate the Service’s procedures for seizures and levies.  Though the requirement does not mention liens, procedures for liens would be included as part of the process to levy or seize property.

We have not identified any database to capture this information.  We are planning on refining the seizure audit plan already developed.

(6) Requirements of IRC § 6103(e)(8) to disclose information to an individual filing a joint return on collection activity involving the other individual filing the return. 

No new code section was affected by this reporting requirement.  IRC § 6103(e)(8) has been in effect since 1996.  It requires the Service to disclose its collection activities upon written request of a taxpayer if there is a deficiency on a joint return and the taxpayers are no longer married or living together.  

This law does not mention reviewing any of the new innocent spouse provisions created by the Act, for example the provision requiring the Service to revise certain forms and publications to alert joint filers of their joint and several liability; or the provision to extend innocent spouse relief.  TIGTA is only required to review and certify that the Service is complying with IRC § 6108(e)(8) to disclose information to an individual filing a joint return of collection activity involving the other individual filing the return. 

(7) Information regarding extensions of the statute of limitations for assessment and collection of tax under IRC § 6501 and the provision of notice to taxpayers regarding requests for such extension. 

The Customer Service IRM has been revised and is awaiting issuance to the field regarding the Collection statute extension.

National Office Examination is planning on convening a team to review this area, especially restricted consents and changes to the applicable notices.  They hope to begin meeting on this area in November 1998.  The revised IRM dealing with statutes should be issued by June 1999.

Collection has issued memorandums explaining the law and the applicable changes.  These are to be used until an updated IRM can be issued for the year 2000 implementation.

NOTE: While Congress only requested the TIGTA to provide information regarding extensions of the statute of limitations for collection of tax under IRC § 6501, IRC § 6501 does not deal with the collection of tax.  RRA98 Section 3461, the section amending IRC § 6501, also amended IRC § 6502 to eliminate all extensions to the 10-year statute of limitations to collect taxes.  While Congress did not request information related to IRC § 6502, we believe Congress intended us to provide information under this section, as well.

This law does not take affect until the year 2000.  This law applies only to requests to extend the period of limitations made after December 31, 1999.

(8) Reporting of Employee Misconduct, including any termination or mitigation under section 1203 of the Act (relating to termination of employment for misconduct). 

Internal Security (IS) and Labor Relations are working together to develop a way to capture the information required by the Act.  They are each updating their information systems and working together to ensure these systems have the capability to communicate with each other.  With the information provided by these systems, as well as the new Complaint Processing System, IS is planning to provide the information required in RRA98 concerning employee misconduct, including terminations and mitigations.

We anticipate Internal Audit’s role will be to evaluate the validity of the numbers provided to Congress, including evaluating the system(s) used to capture these numbers.

It should also be noted that the Taxpayer Advocate’s office is required by the Taxpayer Bill of Rights 2 (i.e., Public Law 104-168) to report to Congress on taxpayer allegations of inappropriate behavior by IRS employees and the disposition of those cases.  Although RRA98 requires something similar of the new TIGTA, the requirement of the Taxpayer Advocate from the old law was not rescinded.  Thus, the TIGTA will need to coordinate with the Taxpayer Advocate’s office in order to insure that the numbers in the two reports are consistent.  It may be possible to combine the two reports.

(9) Information regarding improper denial of requests for information from the Service based on IRC § 6103 or the FOIA exemptions for records or information compiled for law enforcement purposes.

No new law was created by the Act, except for requiring the TIGTA to conduct a periodic audit of a statistically valid sample of the total number of determinations made by the Service to deny written requests to disclose information on the basis of the FOIA or IRC § 6103.

One obstacle with this area may be in determining exactly what constitutes a denial of information.  For example, are we only interested in reviewing complete denials for information, or are we interested in reviewing partial denials.  Partial denials could also include instances the requested information is provided but large portions are redacted.  Also, how easy will it be to determine the population of denied requests for information if partial denials are to be included?

(10) Information regarding any administrative or civil actions with respect to violations of the fair debt collection provisions. 

Per our discussion with the Collection Program Analyst with responsibility for this area, Collection already had procedures in place concerning the Fair Debt Collection Act provisions prior to RRA98.  However, prior to RRA98, the Fair Debt Collection Act provisions only applied to individual taxpayers.  They did not apply to business taxpayers.  

[The old requirements are listed in IRM section 5184 and/or the Collecting Contact Handbook (new IRM format – IRM 105.1).  PL 96-536 directed the old requirements.]

This new provision in RRA98 is significant because it:

· Codified current procedures by providing detailed language in the new law concerning the Service’s requirements relating to the provisions of the Fair Debt Collection Act, including civil damages for collection actions.

· Made the Fair Debt Collection Act provisions apply to all taxpayers (including business), not just individuals.

The new requirements in RRA98 relating to the Fair Debt Collection Act provisions were communicated to Collection employees in the field through a memo dated August 31, 1998 from the Assistant Commissioner (Collection).  This memorandum includes all new requirements in RRA98 relating to Collection.

Related sections of the IRM have not been revised to reflect the new law surrounding the Fair Debt Collection Act provisions.  These revisions are in process and will be completed at a later date.

Reporting Requirements

Attachment I provides the semi-annual and annual reporting requirements.  

Additionally, TIGTA will provide the Service some form of traditional audit report will be provided the Service for selected audits, for example, those requiring an evaluation of the Service’s compliance with enforcement statistics, direct taxpayer contact, filing of a notice of lien, seizures and levies, and designation of taxpayers.  

A new form or reporting method will be developed for the other reporting requirements.

Attachment I

THE LAW AND THE MANDATED AUDITS

The IRS Restructuring and Reform Act (the Act or RRA98) requires the TIGTA to report annually and semi-annually the following.  

Annual Reporting

According to Internal Revenue Code Section (IRC §) 7803(d), TIGTA shall include in one of the semiannual reports under section 5 of the Inspector General Act of 1978(
An evaluation of the compliance of the Service with(
Restrictions regarding

(1) Section 1204 of the Act on the use of enforcement statistics to evaluate Service employees. 

(2) IRS § Section 7521 on directly contacting taxpayers who have indicated they prefer their representatives be contacted.

(3) Section 3707 of the Act on designation of taxpayers. 

Required procedures under

(4) IRC § 6320 upon the filing of a notice of a lien, 

(5) IRC subchapter D of chapter 64 for seizure of property for collection of taxes, including required procedures under IRC § 6330 regarding levies. 

One of the semiannual report must also contain: 

(6) A review and certification of whether or not the Secretary is complying with the requirements of IRC § 6103(e)(8) to disclose information to an individual filing a joint return on collection activity involving the other individual filing the return.  

(7) Information regarding extensions of the statute of limitations for assessment and collection of tax under IRC § 6501 and the provision of notice to taxpayers regarding requests for such extension. 

(8) An evaluation of the adequacy and security of the technology of the Internal Revenue Service.  [Not assigned to Southeast Region for planning]

(9) Any termination or mitigation under section 1203 of the Act (relating to termination of employment for misconduct). 

Note: This reporting requirement overlaps the required semiannual reporting procedures.  [See numbers (1) through (4) below under Semiannual Reporting.]  Internal Security is collecting this data and should be responsible for the semi-annual reports.

(10) Information regarding improper denial of requests for information from the Service identified by the periodic audits of a statistically valid sample of determinations made by the Service to deny written requests to disclose information to taxpayers on the basis on IRC § 6103 or the Freedom of information Act exemption for records and information compiled for law enforcement.

Note: Under other responsibilities, TIGTA is required to conduct periodic audits of a statistically valid sample of the total number of determinations made by the Service to deny written requests to disclose information to taxpayers on the basis of IRC § 6103 or the Fair Debt Collection Act.  We expect this periodic requirement to be satisfied with our evaluation of the denial of requests reported annually.

(11) Information regarding any administrative or civil actions with respect to violations of the fair debt collection provisions of IRC § 6304 including(
· a summary of such actions initiated since the date of the last report, and 

· a summary of any judgments or awards granted as a result of such actions.

Semiannual Reporting

TIGTA is required to include in each of the semiannual IG Reports the following.

(1) The number of taxpayer complaints during the reporting period. 

(2) The number of employee misconduct and taxpayer abuse allegations received by the Service or the Inspector General during the period from taxpayers, Service employees, and other sources. 

(3) A summary of the status of serious complaints and allegations.

(4) A summary of the disposition of serious complaints and allegations, including the outcome of any Department of Justice action and any settlement amounts paid on account of such complaints and allegations.

Note:  See Note in number (9) above.

Other Responsibilities(The TIGTA shall

(a) conduct periodic audits of a statistically valid sample of the total number of determinations made by the IRS to deny written request to disclose information to taxpayers on the basis of IRC § 6103 (relating to disclosure), and 

Note: See Note in number (10) above.

(b) establish and maintain a toll-free telephone number for taxpayers to use to confidentially register complains of misconduct of Service personnel.  

Audit #1

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

USE OF ENFORCEMENT STATISTICS

The TIGTA shall include in one of the semiannual reports (i.e., annually) under section 5 of the Inspector General Act of 1978 an evaluation of the compliance of the IRS with restrictions under Internal Revenue Code section (IRC §) 1204 on the use of enforcement statistics to evaluate IRS employees.

Explanation of Related Sections

IRC § 1204 – Use of Enforcement Statistics – This section repeals an earlier statute which prohibited the Service from using records of tax enforcement results to:

1. Evaluate employees directly involved in collection activities or their immediate supervisors; and

2. Impose or suggest production quotas or goals upon employees described above.

The new section keeps those prohibitions, but expands them to include “employees” – not just those directly involved in collection activities.

Additionally, this section expands the certification requirements by requiring “appropriate” supervisors to certify compliance with the law.  The earlier law required only the District Directors to certify compliance.

Finally, this section requires the IRS to use the fair and equitable treatment of taxpayers by employees as one of the standards for evaluating employee performance.

Effective Date for Implementation of Related Section

The amendment made by IRC § 1204 became effective on the date of enactment of the Act (July 22, 1998).  All evaluations conducted on or after the date of enactment are to comply with IRC § 1204.

Intent of Legislation, Including Intent of IG Requirements

In September 1997, the Senate Finance Committee learned that certain IRS field offices relied on the use of enforcement statistics to measure collection personnel performance.  A subsequent IRS audit revealed the practice was especially widespread in group manager evaluations.  The result was a work environment driven by statistical accomplishments that placed the taxpayer rights and a fair employee evaluation system at risk.

Congress believes employee performance measures that favor taxpayer service and prohibits awarding merit pay or bonuses based on enforcement quotas, goals, or statistics will result in better customer service and more fair evaluations of certain employees.

The intent of the IG requirements is to have an independent outside agency insure that the IRS complies with the requirements of the Act.  Congress believes the establishment of an independent Inspector General within the Department of the Treasury whose primary focus would be to audit, investigate, and evaluate IRS programs will improve the quality as well as the credibility of IRS oversight.

Audit #2

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

DIRECT CONTACT WITH TAXPAYERS VS. REPRESENTATIVES

The TIGTA shall include in one of the semiannual reports (i.e., annually) under section 5 of the Inspector General Act of 1978 an evaluation of the compliance of the IRS with restrictions under Internal Revenue Code section (IRC §) 7521 on directly contacting taxpayers who have indicated that they prefer their representatives be contacted.

Explanation of Related Sections 

IRC § 7521 was enacted in 1988 by the first Taxpayer Bill of Rights.  The primary purpose of this section is to prevent the IRS from abusing its power to interview taxpayers.

“Taxpayer interview” is defined as a meeting between an officer or employee of the Service in connection with any in-person interview with any taxpayer relating to the determination or collection of any tax.

Section 7521(b) specifies that prior to or at the initial in-person interview with the taxpayer that relates to the determination of any tax or the collection of a tax must, an IRS employee must:

· provide the taxpayer with an explanation of the process that is the subject of the interview; and,

· describe the taxpayer’s rights under the process.

If the taxpayer clearly states at any time during the interview (other than in an interview initiated by an administrative summons) that he or she wishes to consult with an attorney, certified public accountant, enrolled agent, enrolled actuary, or any other person permitted to represent the taxpayer before the IRS, the IRS representative must suspend the interview.  The suspension must occur even if the taxpayer has answered one or more questions up to that point. 

An IRS employee may not require the taxpayer to accompany the representative unless an administrative summons was issued to the taxpayer.  However, the IRS employee, with the consent of an immediate supervisor, may notify the taxpayer directly that he/she believes the representative is responsible for unreasonable delays or hindrance of an IRS examination or investigation of the taxpayer.  In cases where the IRS notifies a taxpayer that the taxpayer’s representative is responsible for unreasonable delay or hindrance, the IRS may continue to utilize IRM procedures relating to bypassing a taxpayer’s representative.

These provisions do not apply to criminal investigations or investigations relating to the integrity of any IRS officer or employee.  

Effective Date for Implementation of Related Sections

IRC § 7521 was enacted in 1988.

Intent of Legislation, Including Intent of IG Requirement

The intent of the IG requirements is to have an outside agency insure the IRS complies with the requirements of the IRC § 7521.  Congress believes the establishment of an independent Inspector General within the Department of Treasury whose primary focus would be to audit, investigate, and evaluate IRS programs will improve the quality as well as the credibility of IRS oversight.
Audit #3

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

ILLEGAL TAX PROTESTER DESIGNATION
The TIGTA shall include in one of the semiannual reports (i.e., annually) under section 5 of the Inspector General Act of 1978 an evaluation of the compliance of the IRS with restrictions under section 3707 of the IRS Restructuring and Reform Act of 1998 (the Act or RRA98) on designation of taxpayers.

Explanation of Related Sections

RRA98 section 3707(Illegal Tax Protestor Designation 

Prohibition(The officers and employees of the IRS shall not designate taxpayers as illegal tax protesters (or any similar designation).

Such designations made on or before the date of the enactment of this Act found in a case shall be removed from the individual master file; and Service employees shall disregard any such designation not located in the individual master file.

Designation of Nonfilers Allowed(An officer or employee of the Service may designate any appropriate taxpayer as a nonfiler, but shall remove such designation once the taxpayer has filed income tax returns for two consecutive taxable years and paid all taxes shown on such returns.

Effective Date for Implementation of Related Sections

The provisions of this section shall take effect on the date of the enactment of the Act (July 22, 98), except for the removal of any designation as stated above shall not be required to begin before January 1, 1999.

Intent of Legislation, Including Intent of IG Requirement

Congress is concerned taxpayers may be stigmatized by a designation as an “illegal tax protestor.”  Taxpayers, who have made threats against IRS employees, have assaulted IRS employees, or who belong to a tax protestor group that advocates violence against IRS employees may be designated as “potentially dangerous taxpayers.”  This designation remains unchanged under the 1998 Act.  Congress has emphasized that the provision is not intended to jeopardize the safety of IRS employees.  If the IRS needs to implement additional procedures, including maintaining records, so as to ensure employees’ safety, it has the authority to do so.

The intent of the TIGTA requirements is to have an outside agency insure the IRS complies with the requirements of the RRA of 1998.  Congress believes the establishment of an independent Inspector General within the Department of Treasury whose primary focus would be to audit, investigate, and evaluate IRS programs will improve the quality as well as the credibility of IRS oversight.

Audit #4

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

FILING OF A NOTICE OF LIEN

The TIGTA shall include in one of the semiannual reports (i.e., annually) under section 5 of the Inspector General Act of 1978 an evaluation of the compliance of the IRS with restrictions under Internal Revenue Code section (IRC §) 6320.

Explanation of Related Sections

IRC § 6320 – Notice and Opportunity for Hearing Upon Filing of Notice of Lien 

Section 3401 adds Internal Revenue Code Section (IRC §) 6320 to give notification and the opportunity for a formal hearing a judicial review to taxpayers against whom a Notice of Federal Tax Lien has been filed.

The notification must be delivered to the taxpayer in person or via certified or registered mail not more than five days after the filing of the notice of lien and must include the following information:

1. The amount of unpaid tax.

2. The right of the person to request a hearing during the 30-day period beginning after the five day notification period.

3. The administrative appeals available to the taxpayer. 

4. The provisions and procedures relating to the release of liens on property.

IRC § 6320 also outlines the definition and polices regarding fair hearings.

1. Any such hearings will be conducted by the IRS Appeals Office.

2. A person shall be entitled to only one hearing for each taxable period.

3. An officer with no prior involvement with the unpaid tax shall conduct the hearing.

Effective Date for Implementation of Related Section

This section shall take effect 180 days after the date of enactment of the Act (January 18, 1999).

Intent of Legislation, Including Intent of IG Requirements

The Committee believes taxpayers are entitled to protections in dealing with the IRS similar to protections they would have in dealing with creditors.  The Committee believes the procedures in this section will afford taxpayers’ due process in collections and increase fairness.

.

Audit #5

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

SIEZURES
The TIGTA shall include in one of the semiannual reports (i.e., annually) under section 5 of the Inspector General Act of 1978 an evaluation of the compliance of the IRS with required procedures under subchapter D of chapter 64 for seizure of property for collection of taxes, including procedures under Internal Revenue Code Section (IRC §) 6330 regarding levies.

Explanation of Related Sections

Section 3401 – Due Process in IRS Collection Actions

Section 3401 adds IRC § 6330 to give pre-notification and the opportunity for a formal hearing and judicial review to taxpayers against whose property the Service may levy upon for the payment of tax.  

IRC Subchapter D of Chapter 64

Subchapter D of Chapter 64 of the IRC contains the following provisions:

1. IRC § 6331 – Levy and distraint (Amended)

2. IRC § 6332 – Surrender of property subject to levy

3. IRC § 6333 – Production of books

4. IRC § 6334 – Property exempt from levy (Amended)

5. IRC § 6335 – Sale of seized property (Amended)

6. IRC § 6336 – Sale of perishable goods

7. IRC § 6337 – Redemption of property

8. IRC § 6338 – Certificate of sale, deed of real property

9. IRC § 6339 – Legal effect of certificate of sale of personal property and deed of real property

10.  IRC § 6340 – Records of sale (Amended)

11.  IRC § 6341 – Expense of levy and sale

12.  IRC § 6342 – Application of proceeds of levy

13. IRC § 6343 – Authority to release levy and return property (Amended)

Effective Date for Implementation of Related Section

Section 3401 – Due Process in IRS Collection Actions  - Section 3401 shall take effect 180 days after the date of enactment of the Act (January 18, 1999).

IRC § 6331 – Levy and Distraint:

The amended Section 6331(i) applies to unpaid tax attributable to periods beginning after December 31, 1998.

The amended Section 6331(k) applies to offers-in-compromise pending on or made after December 31, 1999.

IRC § 6343 – Authority to Release Levy and Return Property – Section 6343(e) applies to levies imposed after December 31, 1999.

Remaining IRC §s – The remaining provisions apply at the date of enactment (July 22, 1998).

Intent of Legislation, Including Intent of IG Requirements

Section 3401 – Due Process in IRS Collection Actions – The Committee believes taxpayers are entitled to protections in dealing with the IRS similar to protections they have in dealing with creditors.  The Committee believes the procedures in Section 3401 afford taxpayers due process in collections and increase fairness.

IRC § 6331(i) – Levy and Distraint (Levy prohibited during pendency of refund proceedings) – The Committee believes taxpayers who are litigating a refund action over divisible taxes should be protected from collection of the full assessed amount because the court considering the refund suit may ultimately determine the taxpayer is not liable.

IRC § 6331(j) – Levy and Distraint (Codification of IRS administrative procedures for seizure of taxpayers’ property) – The Committee believes the IRS procedures on collections provide important protections to taxpayers.  Accordingly, the Committee believes it is appropriate to codify those procedures to ensure the IRS uniformly follows them.

IRC § 6334 – Property Exempt from Levy – The Committee is concerned seizures of taxpayers’ principal residences is particularly disruptive for the taxpayer as well as the taxpayer’s family.  The seizure of any residence is disruptive to the occupants and is not justified in the case of a small deficiency.  In the case of a seizure of a business, the seizure not only disrupts the taxpayer’s life but also may adversely impact the taxpayer’s ability to enter into an installment agreement or otherwise continue to pay off the tax liability.  Accordingly, the Committee believes the taxpayer’s principal residence or business should only be seized to satisfy tax liability as a last resort, and any property used by any person as residence should not be seized for a small deficiency.

IRC § 6335 – Sale of Seized Property – The Committee believes strengthening provisions regarding the minimum bid price, including preventing the IRS from selling the taxpayer’s property for less than the minimum bid price, are appropriate to preserve taxpayers’ rights.

IRC § 6340 – Records of Sale – The Committee believes taxpayers are entitled to know how proceeds from the sale of their property seized by the IRS are applied to their tax liability.

IRC § 6343 – Authority to Release Levy and Return Property – Congress believes taxpayers should not have a wage or salary levy against them once the IRS and the taxpayer have agreed that the tax is not collectible.

IG Requirements – The intent of the IG requirement is to have an independent outside agency insure the IRS complies with the requirements of the Act.  Congress believes the establishment of an independent Inspector General within the Department of Treasury whose primary focus would be to audit, investigate, and evaluate IRS programs will improve the quality as well as the credibility of IRS oversight.

Audit #6

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

DISCLOSURE OF COLLECTION ACTIVITIES WITH RESPECT TO JOINT RETURNS

The TIGTA shall include in one of the semiannual reports (i.e., annually) under section 5 of the Inspector General Act of 1978 a review and certification of whether or not the Secretary is complying with the requirements of Internal Revenue Code Section (IRC §) 6103(e)(8) to disclose information to an individual filing a joint return on collection activity involving the other individual filing the return.

Explanation of IRC Section 

If a tax deficiency on a joint return is assessed and the individuals filing the return are no longer married or no longer reside in the same household, upon written request by either individual, the Secretary shall disclose in writing to the individual making the request whether the Secretary has attempted to collect the deficiency from the other individual, the general nature of such collection actions, and the amount collected.

Effective Date for Implementation

This IRC section has been in effect since 1996.  The TIGTA will be responsible for reviewing and certifying compliance with these requirements after January 1999.

Intent of Legislation, Including Intent of IG Requirement

The intent of the TIGTA requirements is to have an outside agency insure that the IRS complies with the requirements of IRC § 6103(e)(8).  Congress believes that the establishment of an independent Inspector General within the Department of Treasury whose primary focus would be to audit, investigate, and evaluate IRS programs will improve the quality as well as the credibility of IRS oversight.

Audit #7

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

EXTENSIONS OF STATUTE OF LIMITATIONS
The TIGTA shall include in one of the semiannual reports (i.e., annually) under section 5 of the Inspector General Act of 1978 information regarding extensions of the statute of limitations for assessment and collection of tax under Internal Revenue Code Section (IRC §) 6501 and the provision of notice to taxpayers regarding requests for such extensions.

Explanation of Related Sections

IRC § 6501 – Limitations on Assessment and Collection – Section 3461 of the Restructuring and Reform Act of 1998 (RRA98) amended IRC § 6501(c)(4), the portion of IRC § 6501 dealing with extensions of the statutes of limitations for assessment and collection of taxes and the provisions of notice to taxpayers regarding such requests made by the IRS.

While the bulk of IRC § 6501 continues to provide the IRS the means to request an extension to the statute of limitations to assess taxes, Section 3461 of the RRA98 added an additional paragraph.  The IRS must now notify taxpayers of their right to refuse to extend the statute of limitations, or to limit such extensions to particular issues or to a particular period of time, on each occasion the IRS requests the taxpayer to provide consent to extend the statute of limitations on assessments.

(NOTE: While Congress only requested the TIGTA to provide information regarding extensions of the statute of limitations for collection of tax under IRC § 6501, IRC § 6501 does not deal with the collection of tax.  RRA98 Section 3461, the section amending IRC § 6501, also amended IRC § 6502 to eliminate all extensions to the 10-year statute of limitations to collect taxes.  While Congress did not request information related to IRC § 6502, we believe Congress intended us to provide information under this section.)

Effective date for Implementation of Related Sections

This provision generally applies to requests to extend the period of limitations made after December 31, 1999.

Intent of Legislation, Including Intent of IG Requirement

The Committee believes taxpayers should be fully informed of their rights regarding the statute of limitations on assessment.  Congress is concerned taxpayers are not fully aware of their right to refuse to extend a statute of limitations, and they have no choice but to agree to extend the statute of limitations upon request of the IRS. 

The intent of the TIGTA requirement is to have an independent outside agency insure the IRS complies with the requirements of the Act.  Congress believes the establishment of an independent Inspector General within the Department of Treasury whose primary focus would be to audit, investigate, and evaluate IRS programs will improve the quality as well as the credibility of IRS oversight.

Audit #8

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

EMPLOYEE MISCONDUCT & EMPLOYEE TERMINATIONS AND MITIGATIONS

The TIGTA shall include in each semiannual report under section 5 of the Inspector General Act of 1978 the following information:

· The number of taxpayer complaints during the reporting period.

· The number of employee misconduct and taxpayer abuse allegations received by the IRS or the IG during the period from taxpayers, IRS employees, and other sources.

· A summary of the status of such complaints and allegations.

· A summary of the disposition of such complaints and allegations, including the outcome of any Department of Justice action and any monies paid as a settlement of such complaints and allegations.

Additionally, the TIGTA must include in the annual report any termination or mitigation under section 1203 of the IRS Restructuring and Reform Act of 1998 (the Act or RRA98).

Explanation of Related Sections 

Section 3701(Cataloging Complaints.  In collecting data for the report required under section 1211 of the Taxpayer Bill of Rights 2 (Public Law 104-168), the Secretary of the Treasury or the Secretary’s delegate shall, not later than January 1 2000, maintain records of taxpayer complaints of misconduct by IRS employees on an individual employee basis.

Section 1203(a)(Termination of Employment for Misconduct.  The Commissioner of the IRS shall terminate the employment of any employee of the IRS if there is a final administrative or judicial determination that such employee committed any act or omission described below in the performance of the employee’s official duties.  Such termination shall be removal for cause on charges of misconduct.

Acts or Omissions(The acts or omissions referred to are:

· Willful failure to obtain the required approval signatures on documents authorizing the seizure of a taxpayer's home, personal belongings, or business assets.

· Providing a false statement under oath with respect to a material matter involving a taxpayer or taxpayer representative.

· With respect to a taxpayer, taxpayer representative, or other employee of the Internal Revenue Service, the violation of(
· Any right under the Constitution of the United States; or

· Any civil right established under--

· Title VI or VII of the Civil Rights Act of 1964;

· Title IX of the Education Amendments of 1972;

· The Age Discrimination in Employment Act of 1967;

· The Age Discrimination Act of 1975;

· Section 501 or 504 of the Rehabilitation Act of 1973; or

· Title I of the Americans with Disabilities Act of 1990.

· Falsifying or destroying documents to conceal mistakes made by any employee with respect to a matter involving a taxpayer or taxpayer representative.

· Assault or battery on a taxpayer, taxpayer representative, or other employee of the Internal Revenue Service, but only if there is a criminal conviction, or a final judgment by a court in a civil case, with respect to the assault or battery.

· Violations of the Internal Revenue Code of 1986, Department of Treasury regulations, or policies of the Internal Revenue Service (including the Internal Revenue Manual) for the purpose of retaliating against, or harassing, a taxpayer, taxpayer representative, or other employee of the Internal Revenue Service.

· Willful misuse of the provisions of section 6103 of the Internal Revenue Code of 1986 for the purpose of concealing information from a congressional inquiry.

· Willful failure to file any return of tax required under the Internal Revenue Code of 1986 on or before the date prescribed therefor (including any extensions), unless such failure is due to reasonable cause and not to willful neglect.

· Willful understatement of Federal tax liability, unless such understatement is due to reasonable cause and not to willful neglect.

· Threatening to audit a taxpayer for the purpose of extracting personal gain or benefit.

Determination of Commissioner(
· In general(The Commissioner of Internal Revenue may take personnel action other than termination for an act or omission.

· Discretion(The exercise of authority stated above shall be at the sole discretion of the Commissioner of Internal Revenue and may not be delegated to any other officer.  The Commissioner of Internal Revenue, in his sole discretion, may establish a procedure which will be used to determine whether an individual should be referred to the Commissioner of Internal Revenue for a determination by the Commissioner as stated above.

· No appeal(Any determination of the Commissioner of Internal Revenue under this subsection may not be appealed in any administrative or judicial proceeding.

Effective Date for Implementation of Related Sections

Section 3701(Not later than January 1, 2000.

Section 1203(a)(The RRA98 does not provide a specific effective date; the provision, therefore, is considered effective on the date of the enactment of the Act (22 July 98).

Intent of Legislation, Including Intent of IG Requirement

Congress believes that the IRS needs to hold non-performers accountable.  

The intent of the TIGTA requirements is to have an independent outside agency insure that the IRS complies with the requirements of RRA98.  Congress believes that the establishment of an independent Inspector General within the Department of Treasury whose primary focus would be to audit, investigate, and evaluate IRS programs will improve the quality as well as the credibility of IRS oversight.

Audit #9

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

DENIAL OF REQUESTS FOR INFORMATION ON THE BASIS OF THE FREEDOM OF INFORMATION ACT (FOIA) OR IRC Sec. 6103

The TIGTA shall conduct periodic audits of a statistically valid sample of the total number of determinations made by the IRS to deny written requests to disclose information on the basis of the FOIA or Internal Revenue Code Section (IRC §) 6103.  The TIGTA shall include in one of the semiannual reports (i.e., annually) under section 5 of the Inspector General Act of 1978 information regarding the improper denial of requests for information from the IRS identified during these periodic audits.

Explanation of Related Sections 

FOIA - 5USC552 – Section 552 – Public Information, Agency Rules, Opinions, Orders, Records, and Proceedings.  FOIA provides the rules and procedures that each federal agency must follow in allowing public access to information. 

IRC § 6103 – Confidentiality and Disclosure of Returns and Return Information.  This section of the IRC provides rule, definitions, and procedures to be used when a request for information is received. 

Section 3702 of PL 105-206 – Archive of Records of Internal Revenue Service. This section amends IRC Section 6103 as follows:

In General--Subsection (l) of section 6103 (relating to confidentiality and disclosure of returns and return information) is amended by adding the following new paragraph: 

“(17) Disclosure to national archives and records administration--The Secretary shall, upon written request from the Archivist of the United States, disclose or authorize the disclosure of returns and return information to officers and employees of the National Archives and Records Administration for purposes of, and only to the extent necessary in, the appraisal of records for destruction or retention. No such officer or employee shall, except to the extent authorized by subsection (f ), (i)(7), or (p), disclose any return or return information disclosed under the preceding sentence to any person other than to the Secretary, or to another officer or employee of the National Archives and Records Administration whose official duties require such disclosure for purposes of  such appraisal.''

Section 6019(c) of PL 105-206 - Amendments Related to Taxpayer Bill of Rights 2.  This section amend the Taxpayer Bill of Rights 2 as follows:

Disclosure to Authorized Representatives of the Taxpayer—Congress wanted to clarify that returns and return information, like certain other disclosures permitted under law, may be made under section 6103(e)(6) to the duly authorized attorney in fact of the person making the disclosure request.

Effective Date for Implementation of Related Sections

FOIA and the IRC were already in existence at the time the RRA98 was enacted.

The amendments made by section 3702 shall apply to requests made by the Archivist of the United States after the date of enactment of this Act (22 July 1998).

The amendments made by section 6019 shall take effect on the date of enactment of this Act (22 July 1998).

Intent of Legislation, Including Intent of IG Requirement

The intent of the IG requirements is to have an independent outside agency insure that the IRS complies with existing disclosure requirements detailed in FOIA and the IRC, and does not inappropriately deny requests for information.  Congress believes that the establishment of an independent Inspector General within the Department of Treasury whose primary focus would be to audit, investigate, and evaluate IRS programs will improve the quality as well as the credibility of IRS oversight.

Audit #10 

SUMMARY AND INTENT OF LEGISLATION RELATING TO MANDATORY AUDITS AND/OR REPORTING REQUIREMENTS OF THE TIGTA

FAIR DEBT COLLECTION PROVISIONS

The TIGTA shall include in one of the semiannual reports (i.e., annually) under section 5 of the Inspector General Act of 1978 information regarding any administrative or civil actions with respect to violations of the fair debt collection provisions of Internal Revenue Code section (IRC §) 6304, including a summary of

· such actions initiated since the date of the last report, and 

· of any judgements or awards granted as a result of such actions.

Explanation of Related Sections

Section 3466(a)(Application of Certain Fair Debt Collection Procedures.  This section amends the IRC by inserting section 6304 Fair Tax Collection Practices.  There are three parts to Section 6304:

· Communication With The Taxpayer(The IRS may not communicate with taxpayers:

· At unusual or inconvenient times.

· If it knows that the taxpayer has obtained representation from a person authorized to practice before the IRS and the IRS knows or can easily obtain the representative’s name and address.

· At the taxpayers place of employment if the IRS knows or has reason to know that such communication is prohibited.

· Prohibition of Harassment and Abuse(The IRS may not harass, oppress or abuse any person in connection with any tax collection activity or engage in any activity that would naturally lead to harassment, oppression or abuse.

· Civil Action for Violation of IRC § 3102(See IRC § 7433 for civil actions for violations of this section (see below).

Section 3102(Civil Damages for Collections Actions.  This section amends IRC § 7426 and 7433 by adding situations where civil damages may be awarded to taxpayers and/or third parties, and the maximum amounts that may be awarded in each situation:

· For reckless or intentional disregard of the IRC, the maximum amount is $1 million.

· For negligence, the maximum amount is $100,000.

· For Bankruptcy Code provision violations, the maximum amount is $1 million.

The Taxpayer Bill of Rights 2 (TBOR2) (P.L. 104-168) amended IRC § 7433 to eliminate the jurisdictional requirement that a taxpayer first exhaust the administrative remedies available within the IRS before bringing suit for damages in a federal district court.  However, a federal district court could reduce any damage award if the taxpayer failed to exhaust these administrative remedies.

Effective Date for Implementation of Related Sections

The amendment made by IRC §3466 became effective on the date of enactment of this Act (July 22,1998).

IRC §3102 becomes effective with respect to actions of officers or employees of the IRS occurring after the date of enactment (July 22, 1998).

Intent of Legislation, Including Intent of IG Requirement

Prior to the enactment of the Act, the provisions of the Federal Debt Collection Practices Act (P.L. 95-109), which restrict various collection abuses and harassment in the private sector, generally did not apply to the federal government.

Congress believes that the IRS should be at least as considerate to taxpayers as private creditors are required to be with their customers.  Accordingly, Congress believes that it is appropriate to require the IRS to comply with applicable portions of the Fair Debt Collection Practices Act, so that both taxpayers and the IRS are fully aware of these requirements.

The intent of the IG requirements is to have an independent outside agency insure that the IRS complies with the requirements of the Act.  Congress believes that the establishment of an independent Inspector General within the Department of Treasury whose primary focus would be to audit, investigate, and evaluate IRS programs will improve the quality as well as the credibility of IRS oversight.
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